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RECENT CASES. 

Assault and Battery — Retaking Possession of Property — Justifica- 
tion. — Stanley v. Payne, 62 Atl. (Vt.). 495.— A defendant, on the expiration 
of his lease of a farm, obtained the landlord's permission to. leave a certain 
box in the barn. Thereafter defendant visited the farm and told the then 
tenant that the box was his and that he intended to take it. Held, that it was 
not sufficient to place the tenant in the attitude of a wrongdoer so as to justify 
the use of force and violence to get possession of the box. Rowell, C. J., dis- 
senting. 

The right to use force to retake one's personal property from the posses- 
sion of another has been affirmed in some cases and denied in others without 
laying down any general rule by which the cases can be h'armonized. In a 
few exceptional cases the party injured is allowed to redress his own wrong, 
without calling on the aid of the law ; 2 Rol. Abr. 543 ; providing he use no 
more force than is necessary. Rex. v. Mitten, 14 E. C. L. 106. Whether the 
force used is excessive or not is a question for the jury. Com. v. Clark, 2 
Met. 23. For example, it has been held a good defense to an action for assault 
and battery that it was made to recover money of which another had obtained 
possession with intent to apply it on an execution. Anderson v. State, 6 Baxt. 
603. As a general rule, however, the owner of a chattel which has come into 
the peaceable possession of another has no right to retake it by force, whether 
such possession is lawful or not. Barnes v. Martin, 15 Wis. 263; unless he 
can do so without a breach of the peace. Stuyvescent v. Wilcox, 92 Mich. 
233. The public peace is a superior consideration to any one man's private 
property. Therefore the natural right of recaption must never be extended 
where such exertion must occasion strife and endanger the public peace. 3 Bl. 
Com. 4. 

Boundaries — Establishment by Acquiescence — Effect. — Laughlin v. 
Francis, 105 N. W. 360 (Iowa).— /fr/rf, that a boundary line, established by 
acquiescence of the owners and recognized as such for more than ten years, is 
not defeated by a subsequent survey which does not recognize such line. 

The authorities are clear and decisive on this point though based on dif- 
ferent grounds. They purport to be based on the principles of agreement, 
acquiescence, practical location, estoppel and statute of limitations. Tiffany on 
Real Property, Vol. I., § 259. In many states continued recognition by 
adjoining owners of a certain line as the boundary line between their lands is 
conclusive on both. Tiffany on Real Property, Vol. I, p. 581. The court said 
in Roberts v. Ivery, 63 Ga. 622, affirming a decision of a lower court, that 
"the jury properly recognized the line which the early proprietor endeavored 
to establish." Tradition being for one party and recent surveys for the other, 
the jury supported tradition. Diehl v. Zanger, 39 Mich. 601 ; Bowman v. 
Dulling, 39 W. Va. 619 ; Dupont v. Starring, 42 Mich. 492, hold that a long 
established fence is better evidence of actual boundary, settled by practical 
location, than any survey made after the monuments of the original survey 
have disappeared. The reason for these decisions is that it would give too 
much encouragement to litigation to break up a well established line. If all 
lines were subject to be corrected by new surveys the confusion of lines and 
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titles would be incalculable. The general considerations of justice and ex- 
pediency dictate that the rule followed in these cases is the better one. How- 
ever, in a few states such recognition of or acquiescence in a line is merely 
evidence in regard thereto and may be contradicted, Bohny v. Petty, 81 Tex. 
524; Whitcombv. Dutton, 89 Me. 212: Hathway v. Evans, 108 Mass. 267. 

Carriers — Injuries to Passengers by Servants— Different Crews. — 
Hayne v. Union St. Ry. Co., 76 N. E. 219 (Mass.).— The conductor of one of 
the defendant's cars threw, in sport, a dead hen at the motorman of the car 
on which the plaintiff was riding, but missed the motorman and injured the 
plaintiff. Held, that the fact that the conductor was a member of a crew of 
a car other than the one in which the plaintiff was at the time made no differ- 
ence as regards the defendant's liability. 

Common carriers are under an obligation arising out of the nature of their 
employment and on grounds of public policy to provide for the safety of their 
passengers. Penn. Co. v. Roy, 102 U. S. 451. So they are liable for the wil- 
ful or negligent acts of their employees which result in injury to passengers; 
Gillenwater v. Madison <&* Indianapolis Ry. Co., 5 Ind. 339; there being a 
special duty to protect passengers against the insults and violence of their 
own servants; S. Kan. Ry. Co. v. Rice, 38 Kan. 398; as well as a contract with 
the passengers to secure them against personal rudeness, abuse and violence. 
Spohn v. Mo. Pac. Ry. Co., 101 Mo. 407. There seems to be no reason why 
this doctrine of liability of the company for the acts of its servants should be 
confined to those on a particular car and so it was held, in Atlanta St. Ry. 
Co. v. Bates, 103 Ga. 333, that there was no reason why common carriers 
should not be liable for the acts of all their servants and not merely the ones 
having in charge the particular car on which the injured passenger was at the 
time of the injury. 

Carriers— Passengers' Effects (Money)— Loss— Liability. — Knieriem v. 
N. Y. Cent. & H. R. R. Co., 96 N. Y. Supp. 602.— Plaintiff and wife were 
passengers on defendant's railroad. Owing to an accident to the road, the 
plaintiff sustained the loss of $1,800 carried in the hand bag of his wife. Held, 
that to recover, the jury must be satisfied that the money or part of it was 
necessary for a prudent person to carry, allowing reasonably for accident or 
illness or sojourning. McLaughlin and Patterson, JJ., dissenting. 

In a case decided in New York in 1850, it was held that carriers were not 
liable for money carried by passengers in their trunks, even though the amount 
was only sufficient for traveling expenses. Grant v. Newton, 1 E. D. Smith. 
95. Similarly in Doyle v. Kiser, 6 Ind. 242, the passenger was allowed to 
recover value of clothing lost in a bag, but not money. These cases have gen- 
erally been overruled and it is held that passengers may recover for money 
lost to the extent of that which is necessary, etc. , for the journey. Johnston 
v. Stone, 30 Tenn. 419 ; Mo. Pac. Ry. Co. v. York, 2 Wilson, Civ. Cos. Ct. 
App. (Tex.) 639; Merrill v. Grinnell, 30 N. Y. 594. The last case holds that 
the amount of money to be recovered is to be governed by the requirements 
of the entire proposed journey and not for a particular portion thereof. In 
cases of gross negligence even more may be recovered. Jordan v. Fall 
River R. Co., 59 Mass. 69. The carrier's liability does not extend to money 
carried for the purpose of making purchases. Hickox v. Naugatuck R. Co., 
31 Conn. 281 ; nor to large sums not expressly put in its charge with notice. 
Hutchings v. Western, etc. R. Co., 25 Ga. 61; Orange Co. Bank v. Brown, 
9 Wend. (N. Y.)*S- 



